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DISSENTING OPINION OF 

JUDGE A. A. CANÇADO TRINDADE
1.
I regret not to be able to concur with the decision taken by the majority of the Court in operative paragraph n. 3, and the criterion that it adopted in paragraphs 55-57, of the present Judgment on reparations in the Caballero Delgado and Santana case, to the effect of refraining the Court from seeking a review of the pertinent provisions of Colombian domestic legislation regarding the remedy of habeas corpus with a view to determining its compatibility or otherwise with the American Convention on Human Rights, and from ordering the legislative tipification of the crime of forced disappearance of persons, in the framework of the determination of the distinct measures of reparation in the circumstances of the cas d'espèce. May I proceed to an explanation of the juridical foundations of my dissenting position on the matter.

2.
In order to reach the decision not to order the non-pecuniary reparations at issue, the Court invoked its previous decision in the present case (Judgment of 08 December 1995, on the merits, paragraph 62) to the effect that Colombia did not violate Article 2 of the Convention (obligation to adopt measures of domestic law), nor Articles 8 and 25 (judicial guarantees and protection). While it is by no means my intention to reopen discussion of that decision - which would not be proper at the present phase of reparations, - it should not pass unnoticed that, at the same time as the Court arrived at that decision, it also decided that "as Colombia had not redressed the consequences of the violations carried out by its agents, it failed to comply with the obligations that Article 1(1) of the Convention ... imposes on it" (ibid., paragraph 59). This is a point which does warrant consideration at the present phase of reparations, since the Court itself has expressly established the link between the general duty of Article 1(1) of the Convention and the reparations, while Article 63(1) of the Convention adds to the indemnizations other measures of reparation resulting from the duty to secure the enjoyment of the violated rights.

3.
In fact, the general duty to respect and to ensure respect of the protected rights (enshrined in Article 1(1) of the Convention) has a broad scope, as this Court has already indicated in previous cases.
 The present Caballero Delgado and Santana case adds a new element for analysis, inasmuch as we are now faced with a situation, unlike that in previous cases, in which the Court has determined that there was violation of Article 1(1) (in conjunction with Articles 7 and 4) but not of Article 2 (in conjunction with Articles 8 and 25) of the Convention. Compliance with the obligation to ensure respect for the protected rights depends not only on the existing constitutional or legislative provisions - which often are not sufficient per se - but requires furthermore other measures from the States Parties to the effect of educating and empowering individuals under their jurisdiction to make full use of all the protected rights. They include the adoption of legislative and administrative measures designed to remove obstacles, fill in lacunae, and enhance the conditions for the exercise of the protected rights.

4.
In the examination of a concrete case, even if a decision is reached that Article 2 of the Convention has not been violated, as the Court has done in the present Caballero Delgado and Santana case, it cannot be inferred therefrom that the States Parties would not be obliged to take the measures necessary to ensure respect for the protected rights. This general and immediate, and truly fundamental obligation, ensues from Article 1(1) of the Convention; to deny its comprehensive scope would be to deprive the American Convention of its effects. The general obligation of Article 1(1) embraces all the rights protected by the Convention. There is nothing to prevent the matter from being considered at the phase of reparations, inasmuch as these latter are demanded for the failure to comply with both the specific obligations pertaining to each of the protected rights, as well as the additional general obligations of respecting and ensuring respect for those rights (Article 1(1)) and of bringing domestic law into conformity with the norms of protection of the Convention to that effect.

5.
It could hardly be denied that, at times, the reparation itself for proven human rights violations in concrete cases may require changes in domestic laws and administrative practices. Enforcement of human rights treaties has not only been known to resolve individual cases, it has also brought about such changes, thus transcending the particular circumstances of the concrete cases; examples of cases in which national laws were in fact modified, in accordance with the decisions of the international human rights supervisory organs in individual cases, abound in international practice.
  The efficacy of human rights treaties is measured, to a large extent, by their impact upon the domestic law of the States Parties. It cannot be legitimately  expected that a human rights treaty be "adapted" to the conditions prevailing within each country, as, a contrario sensu, it ought to have the effect of improving the conditions of exercise of the rights it protects in the ambit of the domestic law of the States Parties.

6.
It is indeed surprising, and regrettable, that, at the end of five decades of evolution of the International Law of Human Rights, doctrine has not yet sufficiently and satisfactorily examined and developed the extent and consequences of the interrelations between the general duties to respect and to ensure respect for the protected rights and to harmonize the domestic legal order with the international norms of protection. The few existing indications are to be found in case-law. This Court began to consider such interrelations in its seventh Advisory Opinion, of 1986, in which it warned that the fact that States Parties "may fix the conditions of exercise" of the protected rights "does not impair the enforceability, on the international plane, of the obligations they have assumed under Article 1(1)" of the Convention; and it added that that conclusion was reinforced by the wording of Article 2 of the Convention.

7.
One decade after that consideration by the Court, the time has come to retake and examine the matter more deeply. The general and fundamental duty of Article 1(1) of the American Convention on Human Rights is paralleled in other treaties on the rights of the human person, such as the Covenant on Civil and Political Rights (Article 2(1)), the Convention on the Rights of the Child (Articles 2(1) and 38(1)), the four Geneva Conventions of 1949 on International Humanitarian Law (Article 1) and the Additional Protocol I of 1977 to these latter (Article 1(1)). In its turn, the general duty of Article 2 of the American Convention on Human Rights also has equivalents, in its Additional Protocol of 1988 on Economic, Social and Cultural Rights (Article 2), in the Covenant on Civil and Political Rights (Article 2(2))
, in the African Charter on Human and Peoples' Rights (Article 1), and in the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Article 2(1)).

8.
In fact, those two general obligations, - which are added to the other specific conventional obligations concerning each of the protected rights, - are incumbent upon the States Parties by the application of International Law itself, of a general principle (pacta sunt servanda) whose source is metajuridical, in seeking to be based, beyond the individual consent of each  State, on considerations concerning the binding character of the duties derived from international treaties. In the present domain of protection, the States Parties have the general obligation, arising from a general principle of International Law, to take all measures of domestic law to guarantee the effective protection (effet utile) of the recognized rights.

9.
The two general obligations enshrined in the American Convention - that of respecting and guaranteeing the protected rights (Article 1(1)) and that of harmonizing domestic law with the international norms of protection (Article 2) - appear to me to be ineluctably intertwined. Hence, the breach of Article 2 always brings about, in my view, the violation likewise of Article 1(1). The violation of Article 1(1) takes place whenever there is a breach of Article 2. And in cases of violation of Article 1(1) there is a strong presumption of non-compliance with Article 2, by virtue, e.g., of insufficiencies or lacunae of the domestic legal order as to the regulation of the conditions of the exercise of the protected rights. There is, likewise, no underestimating of the obligation of Article 2, inasmuch as it confers precision to the immediate and fundamental obligation of Article 1(1), of which it appears as almost a corollary. The obligation of Article 2 requires the adoption of the legislation needed to give effect to the conventional norms of protection, filling in eventual lacunae or insufficiencies in the domestic law, or else the modification of national legal provisions so as to harmonize them with the conventional norms of protection.

10.
As those conventional norms bind the States Parties - and not only their governments, - in addition to the Executive, the Legislative and the Judicial Powers are also under the obligation to take the necessary measures to give effectiveness to the American Convention at domestic law level. Non-compliance with the conventional obligations, as known, engages the international responsibility of the State, for acts or omissions, either of the Executive Power, or of Legislative, or of the Judiciary. In sum, the international obligations of protection, which in their wide scope are incumbent upon all the powers of the State, comprise those which pertain to each of the protected rights, as well as the additional general obligations to respect and guarantee these latter, and to harmonize domestic law with the conventional norms of  protection, taken altogether. As I maintained also in my Dissenting Opinion in the El Amparo case (El Amparo Case, Reparations (Article 63(1) [of the] American Convention on Human Rights), Judgment of 14 September 1996, Series C, n. 28), human rights violations and reparations for damages resulting therefrom ought to be determined under the American Convention bearing in mind the specific obligations pertaining to each of the protected rights in conjunction with the general obligations enshrined in Articles 1(1) and 2 of the Convention. Recognition of the inseparability of those two general obligations inter se would constitute a step forward in the evolution of the  matter.

11.
The interpretation which I here sustain of the meaning and wide scope of the general and fundamental duty to respect and to ensure respect of the protected rights (Article 1(1) of the American Convention) in its relations with the other general duty to adopt measures of domestic law so as to harmonize it with the international norms of protection (Article 2), accords perfectly with the provision of Article 63(1) of the American Convention, on the duty to make reparation for damages resulting from violations of the protected human rights. Article 63(1) (mentioned in the Judgment on the merits, of 08 December 1995, in the present Caballero Delgado and Santana case, paragraph 68) stipulates that

If the Court finds that there has been a violation of a right or freedom protected by this Convention, the Court shall rule that the injured party be ensured the enjoyment of his right that was violated. It shall also rule, if appropriate, that the consequences of the measure or situation that constituted the breach of such right or freedom be remedied and that a fair compensation be paid to the injured party.

12.
May I single out three points that appear to me to be of capital importance in the provision of the above-cited Article 63(1) of the American Convention. Firstly, unlike the corresponding Article 50 of the European Convention on Human Rights,
 Article 63(1) of the American Convention makes no reference to domestic law, thus enabling the Inter-American Court to proceed to the determination of the measures of reparation on the basis - autonomously - of the American Convention itself and of the applicable general principles of International Law. Secondly, unlike Article 50 of the European Convention, Article 63(1) of the American Convention does not limit itself to provide for "just satisfaction" (satisfaction équitable/satisfacción equitativa); the American Convention goes further, to provide both for "just satisfaction" as a measure of reparation, as well as for the duty to ensure the enjoyment of the protected rights. Thirdly, Article 63(1) of the American Convention, in providing for the duty to ensure, refers to the injured party whose rights have been violated: in my understanding, the term "injured party" covers both the direct victims of human rights violations as well as the indirect victims (their relatives and dependents), who also suffer the consequences of such violations.

13.
Since its earliest contentious cases on reparations (Velásquez Rodríguez and Godínez Cruz), the case-law of the Court has focused above all on the element of the "just compensation" as a measure of reparation, curiously making abstraction of the duty to ensure or guarantee in the present context, likewise enshrined in Article 63(1) of the American Convention. The time has come to link that duty to the "just compensation", as stipulated in Article 63(1). Such duty comprises all measures - including legislative measures - which the States Parties ought to take in order to afford the individuals under their jurisdiction the full exercise of all the rights enshrined in the American Convention. Accordingly, in the light of the provision of Article 63(1), I understand that the Court should proceed to the determination of both the indemnizations as well as the other measures of reparation resulting from the duty to ensure or guarantee the enjoyment of the rights that were violated. The interpretation which I uphold is the one which seems to me to be in full conformity with the objective character
 of the conventional obligations contracted by the States Parties to the American Convention.

14.
For the reasons here expressed, I am unable to concur with the determination by the Court, in operative paragraph n. 3, and its criteria, in paragraphs 55-57, of the present Judgment, to the effect that it is not possible to consider the request by the Inter-American Commission on Human Rights
 (of 10 May 1996), to proceed, as one of the measures of non-pecuniary reparation pertaining to the remedy of habeas corpus, to the determination of the compatibility or otherwise of the pertinent provisions of the Colombian domestic legislation with the American Convention, and to the harmonization that may be necessary of those legal provisions with the criteria set forth in the Convention
, as well as to the determination of the legislative tipification of the crime of forced disappearance of persons.

15.
As this Court itself pertinently warned one decade ago, in its eighth Advisory Opinion,

... habeas corpus performs a vital role in ensuring that a person's life and physical integrity are respected, in preventing his disappearance or the keeping of his whereabouts secret, and in protecting him against torture or other cruel, inhumane, or degrading punishment or treatment.

The efficacy of habeas corpus is an imperative of the duty of prevention as one of the components of the general obligation to guarantee the protected rights (Article 1(1) of the Convention),
 including in order to avoid that situations are created in violation of the rights enshrined in the American Convention, such as that of forced disappearance of persons, which moreover lead to the impunity of the persons responsible for the facts constitutive of such crime.

16.
The ensuring of the efficacy of habeas corpus is complementary, in the present case, in my view, with the other measure of non-pecuniary reparation, consisting in the legislative tipification of the crime of forced disappearance of persons, in conformity with the provisions of the Inter-American Convention on Forced Disappearance of Persons of 1994, even as a means of guaranteeing some of the rights protected by the American Convention on Human Rights (such as the right to life, Article 4, and the right to personal freedom, Article 7). The above-mentioned tipification, mentioned by the Court in paragraph 56 of the present Judgment, in my understanding is, more than "desirable", necessary. It is foreseen in the aforementioned  Convention of 1994 (Article IV), among other legislative obligations (Article III), which adds that the persons allegedly responsible for the facts constitutive of the crime of forced disappearance of persons "may be tried only in the competent jurisdictions of ordinary law in each State, to the exclusion of all other special jurisdictions, particular military jurisdiction" (Article IX).

17.
At the public hearing of 07 September 1996 before the Court, the Colombian Government itself referred clearly to the matter at issue in two moments (alluding even to national initiatives for the revision of Law 15 of 1992 on habeas corpus),
 indicating that "there [was] no divergence" between itself and the Inter-American Commission in respect of the subject of habeas corpus.
 Moreover, in its brief of 26 July 1996, the Government informed the Court inter alia that it was "progressing with the initiatives tending to place once again before Congress" the text of the Inter-American Convention on Forced Disappearance of Persons, as well as to incorporate that category of crime into its domestic criminal legislation.
 I thus see no reason for the Court not to consider the request of the Commission
 for non-pecuniary measures of reparation.
 In the present Judgment on reparations, the Court has failed to extract the juridical consequences of its own determination of violation of Article 1(1) (in combination with Articles 7 and 4) of the American Convention on Human Rights, to which it devoted no less than five paragraphs in its Judgment on the merits.

18.
In one of those paragraphs, in the aforementioned Judgment on the merits (of 08 December 1995) in the present Caballero Delgado and Santana case, the Court in fact linked its determination of non-compliance by the respondent State with the general obligation of Article 1(1) of the Convention to the measures of reparation (paragraph 59).
 That was not the first time in which the Court acted this way: in previous cases, the Court determined that the general duty to guarantee the protected rights implies the obligation of the States Parties to organize all the structures of public power in order to secure juridically the full exercise of the protected rights and, accordingly, to prevent, investigate and punish all violations of those rights and, moreover, to seek reparation for the damages resulting from those violations.
 

19.
Thus established that link by the Court itself, its Judgment on the merits in the present Caballero Delgado and Santana case
 enabled it, thereby, in my view, to pronounce affirmatively on the aforementioned measures of non-pecuniary reparation requested by the Commission,
 as it should have done in the present Judgment on reparations. In my understanding, despite the assertion that there was no violation of Article 2 of the Convention, the finding of non-compliance with the general duty of Article 1(1) is per se sufficient to determine to the State Party that it ought to take measures, including of legislative character, to guarantee to all persons under its jurisdiction the full exercise of all the rights protected by the American Convention.

20.
It is perfectly possible to proceed to such determination in the present context of reparation for damages, inasmuch as the normative basis of Article 63(1) of the American Convention contemplates the ruling on both the indemnizations as well as other measures of reparation resulting  from the duty to guarantee the enjoyment of the rights violated. In the present domain of protection, international law and domestic law are in  constant interaction; national measures of implementation, particularly those of legislative character, assume capital importance for the future of the international protection of human rights itself.

21.
Hence, just as the value of concrete initiatives in this sense is acknowledged, one cannot consent to the reduction to a little more than dead letter of the provisions of human rights treaties concerning the conditions of exercise of the protected rights, by the omission or inaction at domestic law level. The whole future evolution of this matter, under the American Convention on Human Rights, depends ultimately today, to a large extent, on a clear understanding of the extent of the legislative obligations of the States Parties
 to protect individual rights, and on the willingness (animus) to give concrete expression to the scope of those legislative obligations in the framework of the determination of the distinct measures of reparation for violations of the  protected human rights.


Antônio Augusto Cançado Trindade


Judge

Manuel E. Ventura Robles

             Secretary
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